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Office of the Secretary, Education § 81.32 

the ALJ’s receipt of the petition for in-
terlocutory review. A copy of the state-
ment must be served on all parties by 
certified mail, return receipt re-
quested. 

(e)(1) A party’s response, if any, to a 
petition or certification for interlocu-
tory review must be filed within seven 
days after service of the petition or 
certification, and may not exceed ten 
pages, double-spaced, in length. A copy 
of the response must be filed with the 
ALJ by hand delivery, by regular mail, 
or by facsimile transmission. 

(2) A party shall serve a copy of its 
response on all parties on the filing 
date by hand-delivery or regular mail. 
If agreed upon by the parties, service of 
a copy of the response may be made 
upon the other parties by facsimile 
transmission. 

(f) The filing of a request for inter-
locutory review does not automatically 
stay the proceedings. Rather, a stay 
during consideration of a petition for 
review may be granted by the ALJ if 
the ALJ has certified or stated to the 
Secretary that review of the ruling is 
appropriate. The Secretary may order 
a stay of proceedings at any time after 
the filing of a request for interlocutory 
review. 

(g) The Secretary notifies the parties 
if a petition or certification for inter-
locutory review is accepted, and may 
provide the parties a reasonable time 
within which to submit written argu-
ment or other existing material in the 
administrative record with regard to 
the merit of the petition or certifi-
cation. 

(h) If the Secretary takes no action 
on a request for interlocutory review 
within 15 days of receipt of it, the re-
quest is deemed to be denied. 

(i) The Secretary may affirm, mod-
ify, set aside, or remand the ALJ’s rul-
ing. 

(Authority: 5 U.S.C. 557(b); 20 U.S.C. 
1234(f)(1)) 

[58 FR 43473, Aug. 16, 1993] 

Subpart B—Hearings for Recovery 
of Funds 

§ 81.30 Basis for recovery of funds. 
(a) Subject to the provisions of § 81.31, 

an authorized Departmental official re-

quires a recipient to return funds to 
the Department if— 

(1) The recipient made an unallow-
able expenditure of funds under a grant 
or cooperative agreement; or 

(2) The recipient otherwise failed to 
discharge its obligation to account 
properly for funds under a grant or co-
operative agreement. 

(b) An authorized Departmental 
offcial may base a decision to require a 
recipient to return funds upon an audit 
report, an investigative report, a moni-
toring report, or any other evidence. 

(Authority: 20 U.S.C. 1234a(a) (1) and (2)) 

[54 FR 19512, May 5, 1989. Redesignated and 
amended at 58 FR 43473, Aug. 16, 1993] 

§ 81.31 Measure of recovery. 

A recipient that made an unallowable 
expenditure or otherwise failed to dis-
charge its obligation to account prop-
erly for funds shall return an amount 
that— 

(a) Meets the standards for propor-
tionality in § 81.32; 

(b) In the case of a State or local edu-
cational agency, excludes any amount 
attributable to mitigating cir-
cumstances under the standards in 
§ 81.23; and 

(c) Excludes any amount expended in 
a manner not authorized by law more 
than five years before the recipient re-
ceived the notice of a disallowance de-
cision under § 81.34. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), 
1234a(k), 1234b (a) and (b), and 3474(a)) 

[54 FR 19512, May 5, 1989; 54 FR 21622, May 19, 
1989. Redesignated and amended at 58 FR 
43473, Aug. 16, 1993] 

§ 81.32 Proportionality. 
(a)(1) A recipient that made an unal-

lowable expenditure or otherwise failed 
to account properly for funds shall re-
turn an amount that is proportional to 
the extent of the harm its violation 
caused to an identifiable Federal inter-
est associated with the program under 
which it received the grant or coopera-
tive agreement. 

(2) An identifiable Federal interest 
under paragraph (a)(1) of this section 
includes, but is not limited to, the fol-
lowing: 

(i) Serving only eligible beneficiaries. 
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